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The Practice, the Protocols, and 

Their Verification

Key Permitting 
Issues



“In evaluating standard Section 404 permit applications, as a 
practical matter, information on all facets of a project, including 
potential mitigation, is typically gathered and reviewed at the same 
time. The Corps, except as indicated below, first makes a 
determination that potential impact have been avoided to the 
maximum extent practicable; remaining unavoidable impacts will 
then be mitigated to the extent appropriate and practicable by 
requiring steps to minimize impacts, and, finally, compensate for 
aquatic resource values.”

The “Mitigation Mentality”

Section 404 of the Clean Water Act



“The Clean Water Act and the Guidelines set forth a 
goal of restoring and maintaining existing aquatic 
resources. The Corps will strive to avoid adverse 
impacts and offset unavoidable adverse impacts to 
existing aquatic resources, and for wetlands, will strive 
to achieve a goal of no overall net loss of values and 
functions. In focusing the goal on no overall net loss to 
wetlands only, EPA and Army have explicitly recognized 
the special significance of the nation's wetlands 
resources. ”

Section 404 MOU Between the Corps 
and EPA



Improving the Process in Maryland

Prior to the new process:

• There was no distinction between 
development impacts (generally 
permanent) and restoration impacts 
(generally temporary).

• There was a requirement to explain 
why impacts couldn’t be reduced.

• There was a requirement for an 
“alternative site analysis.”

• There was a requirement for a 
“mitigation plan.”





Quarterly Meetings with MDE & 
Corps’ Staff

Regular meetings, open to any applicants:

• Serve as a “pre” pre-application 
meeting to establish project benefits 
and get key questions answered.

• Provides an open forum for discussion 
on approaches, and to resolve 
potential regulatory concerns early on.

• Provide a venue for applicants and 
regulators to build rapport.







 Though MDE and the Corps seem to have bought into the 
distinction between development and restoration impacts, 
many local government agencies either lack the tools or will 
to permit resource impacts in a more nuanced fashion.

 There are still significant regulatory disincentives to projects 
that optimize floodplain re-connection and wetland 
creation/enhancement.

 Despite restoration success, there are still some in the 
regulatory community who think we can “avoid” our way to 
recovery.

Still Work to Be Done




